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COMMONWEALTH OF KENTUCKY, ET AL                                   DEFENDANTS
* * * * * * * * * * * * * * * * * * * * * * * *
Comes the affiant, Edward M. Buckner, President of American Atheists, Incorporated, and, after being duly sworn, deposes and says:

1) I am the President of American Atheists, Inc., (hereinafter “American Atheists,”) a plaintiff in the above styled and numbered action, and I am authorized by American Atheists to make this Affidavit on its behalf.

2) American Atheists is a national non-profit organization registered to do business in Kentucky. Its members are Atheists, and as such do not have a belief in a god or gods.  

3) American Atheists has members who are citizens and taxpayers of the Commonwealth of Kentucky. I know of my own knowledge that plaintiff American Atheists has correctly stated their objections, and the objections of American Atheists, to the statutes attacked in this legal action.  

4) I believe, and American Atheists believes, that the rights of Atheists, including but not limited to members of American Atheists living in Kentucky, are being adversely affected, under the Constitution of the United States and under the Constitution of Kentucky, by the statutes challenged in this litigation, which I believe to be unconstitutional.  Members of American Atheists have suffered, and will continue to suffer, damages from the existence of the challenged legislation.

5) I personally know of other Atheists in Kentucky who, in addition to the named plaintiffs in this action, feel similarly offended and injured, but who, for fear of reprisals, are unwilling to come forward and publically state their objections. The organization American Atheists, of which I am the President, can, as a plaintiff in this action, protect the rights of these individuals.

6) Upon information and belief, the statutes challenged are unconstitutional in that

they attempt to unlawfully establish religion and belief in a deity in Kentucky and to prefer religion over non-religion. This, American Atheists  believes, is in violation of the First Amendment to the Constitution of the United States and of Section 5 of the Constitution of Kentucky.

7) The statutes challenged require that tax money of members of American Atheists be used to proselytize religious belief over non-belief, and, using governmental speech, to favor and to promote a belief in a god over non-belief in a god in Kentucky, in violation of the provisions of the First Amendment to the Constitution of the United States and of Section 5 of the Constitution of Kentucky.

8) The statutes challenged clearly show that belief in a god is preferred by the Commonwealth of Kentucky over my non-belief in a god. This diminishes the civil rights of Atheists and clearly signals that Atheists are of a lesser worth in Kentucky than persons who believe in a god. The statements regarding the “god” are not merely “ceremonial” or “historic” in that the statutes require that reliance upon this “Almighty God” be both publically posted and taught in training materials.  This is not ceremonial expression; it is indoctrination of public employees, who are compelled to endure compulsory instruction by their government that “(T)he safety and security of the Commonwealth cannot be achieved apart from reliance upon Almighty God . . “ 

9) As a direct and proximate result of the unconstitutional laws challenged in this litigation, members of American Atheists living in Kentucky have suffered both physical and emotional harm and injury. A sense of insecurity for their personal safety, and for that of the state of Kentucky, is created by the knowledge that the Kentucky legislature looks to a supernatural entity, which they do not believe exists, as the primary protection for their safety, and for the safety of their loved ones, in Kentucky.

10) As Thomas Jefferson, a former distinguished Governor of the Commonwealth of Kentucky (though it was at that time a part of Virginia), has aptly noted, “All, too, will bear in mind this sacred principle, that though the will of the majority is in all cases to prevail, that will, to be rightful, must be reasonable; that the minority possess their equal rights, which equal laws must protect, and to violate which would be oppression.  (“First Inaugural Address,” March 4, 1801). The same Mr. Jefferson also famously wrote, “I contemplate with sovereign reverence that act of the whole American people which declared that their legislature should make no law respecting an establishment of religion, or prohibit the free exercise thereof, thus building a wall of separation between church and state” (Written by Jefferson as President, in a letter to the Baptists of Danbury, Connecticut, January, 1802). 
11) I have researched the opinions and positions of the framers of the U.S. Constitution and other American leaders quite extensively over the last fifteen or more years, publishing some of the results of this careful search in “Quotations That Support the Separation of State and Church, Second Edition” (Freethought Press, 1995; co-editor Michael E. Buckner). The overwhelming conclusion to be drawn from this research is that nearly all of the leaders of that era, whatever their own religious beliefs, strongly supported liberty, especially religious liberty, and they concluded, with few exceptions, that liberty was in peril when religion and government were mixed. Only the most perniciously biased and selective reading of American history would lead to an opposite conclusion.
12) As James Madison, the principal author of the U.S. Constitution and the First Amendment, wrote, “Religious bondage shackles and debilitates the mind and unfits it for every noble enterprise, every expanded prospect.” (Written in a letter to William Bradford, Jr., April 1, 1774, Letters and Other Writings of James Madison, Fourth President of the United States.  In Four Volumes. Published By Order of Congress.  Vol. I, 1769-1798, Philadelphia: J. B. Lippincott & Co., 1865, p. 14.). 
13) James Madison also wrote, in direct contradiction to those who argue that spending small sums of taxpayers’ money is unimportant, “Who does not see that the same authority which can establish Christianity in exclusion of all other religions may establish, with the same ease, any particular sect of Christians in exclusion of all other sects?  That the same authority which can force a citizen to contribute threepence only of his property for the support of any one establishment may force him to conform to any other establishment in all cases whatsoever?”  (“A Memorial and Remonstrance,” addressed to the General Assembly of the Commonwealth of Virginia, 1785;  from Mortimer J. Adler, Editor-in-Chief, The Annals of America, Volume 3, 1784-1796, Organizing the New Nation, Chicago: Encyclopedia Britannica, Inc., 1968, p. 17.)
14)  Madison was strongly opposed to government support for or establishment of any religion. As he wrote, “During almost fifteen centuries has the legal establishment of Christianity been on trial.  What have been its fruits?  More or less in all places, pride and indolence in the clergy; ignorance and servility in the laity; in both, superstition, bigotry, and persecution.”  (“A Memorial and Remonstrance,” addressed to the General Assembly of the Commonwealth of Virginia, 1785;  from Mortimer J. Adler, Editor-in-Chief, The Annals of America, Volume 3, 1784-1796, Organizing the New Nation, Chicago: Encyclopedia Britannica, Inc., 1968, p. 18.)
15) Madison appealed to both logic and history in condemning mixing government and religion, writing “If religion be not within the cognizance of civil government, how can its legal establishment be necessary to civil government?  What influence in fact have ecclesiastical establishments had on civil society?  In some instances they have been seen to erect a spiritual tyranny on the ruins of civil authority; in many instances they have been seen upholding the thrones of political tyranny; in no instance have they been seen the guardians of the liberties of the people.  Rulers who wished to subvert the public liberty may have found an established clergy convenient auxiliaries. A just government, instituted to secure and perpetuate it, needs them not.  Such a government will be best supported by protecting every citizen in the enjoyment of his religion with the same equal hand which protects his person and his property; by neither invading the rights of any sect, nor suffering any sect to invade those of another.”   (“A Memorial and Remonstrance,” addressed to the General Assembly of the Commonwealth of Virginia, 1785; from Mortimer J. Adler, Editor-in-Chief, The Annals of America, Volume 3, 1784-1796, Organizing the New Nation, Chicago: Encyclopedia Britannica, Inc., 1968, pp. 18-19.)
16)  Madison strongly supported and helped to pass Jefferson’s famous Virginia religious liberty statute. As Madison warned many years later, even small violations of separation were dangerous: “Here [in the Virginia statute for religious liberty] the separation between the authority of human laws, and the natural rights of Man excepted from the grant on which all authority is founded, is traced as distinctly as words can admit, and the limits to this authority established with as much solemnity as the forms of legislation can express. The law has the further advantage of having been the result of a formal appeal to the sense of the Community and a deliberate sanction of a vast majority, comprizing [sic] every sect of Christians in the State. This act is a true standard of Religious liberty; its principle the great barrier agst [against] usurpations on the rights of conscience. As long as it is respected & no longer, these will be safe. Every provision for them short of this principle, will be found to leave crevices, at least thro’ which bigotry may introduce persecution; a monster, that feeding & thriving on its own venom, gradually swells to a size and strength overwhelming all laws divine & human.”  (“Monopolies. Perpetuities. Corporations. Ecclesiastical Endowments,” as reprinted in Elizabeth Fleet, “Madison’s Detatched Memoranda,”  William & Mary Quarterly, Third series: Vol. III, No. 4 [October, 1946], pp. 554-555.  The “Detatched Memoranda” is a manuscript, written sometime after Madison left office in 1817, in Madison’s own hand, with notes he made in preparation for the arrangement and publication of his public papers, a task he did not complete before his death in 1836.)
17) Madison even cited a specific violation of separation of government and religion in Kentucky, one that persists even today. He wrote, “Strongly guarded as is the separation between Religion & Govt in the Constitution of the United States the danger of encroachment by Ecclesiastical Bodies may be illustrated by precedents already furnished in their short history.  (See the cases in which negatives were put by J. M. on two bills passd by Congs and his signature withheld from another. See also attempt in Kentucky for example, where it was proposed to exempt Houses of Worship from taxes.”  (“Monopolies. Perpetuities. Corporations. Ecclesiastical Endowments,” as reprinted in Elizabeth Fleet, “Madison’s Detatched Memoranda,” William & Mary Quarterly, Third series: Vol. III, No. 4 [October, 1946], p. 555.  The parenthetical note at the end, which lacks a closed parenthesis in Fleet, was apparently a note Madison made to himself regarding examples of improper encroachment to use when the “Detatched Memoranda” were edited and published, and seems to imply clearly that Madison supported taxing churches in Kentucky.)
18)  Madison wrote plainly about the dangers of ignoring violations because they seemed unimportant at the time, as well as about rights of religious minorities. As Irving Brant wrote about Madison, “Chaplainships of both Congress and the armed services were established sixteen years before the First Amendment was adopted. It would have been fatuous folly for anybody to stir a major controversy over a minor matter before the meaning of the amendment had been threshed out in weightier matters. But Madison did foresee the danger that minor deviations from the constitutional path would deepen into dangerous precedents. He took care of one of them by his veto [in 1811] of the appropriation for a Baptist church.  Others he dealt with in his ‘Essay on Monopolies,’ unpublished until 1946.  Here is what he wrote: ‘Is the appointment of Chaplains to the two Houses of Congress consistent with the Constitution, and with the pure principle of religious freedom?  In strictness the answer on both points must be in the negative. The Constitution of the U.S. forbids everything like an establishment of a national religion. The law appointing Chaplains establishes a religious worship for the national representatives, to be performed by Ministers of religion, elected by a majority of them, and these are to be paid out of the national taxes.  Does this not involve the principle of a national establishment…?’ The appointments, he said, were also a palpable violation of equal rights.  Could a Catholic clergyman ever hope to be appointed a Chaplain? ‘To say that his religious principles are obnoxious or that his sect is small, is to lift the veil at once and exhibit in its naked deformity the doctrine that religious truth is to be tested by numbers, or that the major sects have a right to govern the minor.’ The problem, said the author of the First Amendment, was how to prevent ‘this step beyond the landmarks of power [from having] the effect of a legitimate precedent.’  Rather than let that happen, it would ‘be better to apply to it the legal aphorism de minimis non curat lex [the law takes no account of trifles].’  Or, he said (likewise in Latin), ‘class it with faults that result from carelessness or that human nature could scarcely avoid.’ ‘Better also,’ he went on, ‘to disarm in the same way, the precedent of Chaplainships for the army and navy, than erect them into a political authority in matters of religion.’ …The deviations from constitutional principles went further: ‘Religious proclamations by the Executive recommending thanksgivings and fasts are shoots from the same root with the legislative acts reviewed.  Altho’ recommendations only, they imply a religious agency, making no part of the trust delegated to political rulers.’”  (Irving Brant, The Bill of Rights: Its Origin and Meaning, Indianapolis: Bobbs-Merrill Company, Inc., 1965, pp. 423-424.  Brant gives the source of “Essay on Monopolies” as Elizabeth Fleet, “Madison’s Detatched Memoranda,” William & Mary Quarterly, Third series: Vol. III, No. 4 [October, 1946], pp. 554-562.)

19)  Madison wrote emphatically about the need for separation to protect both government and religion: “And I have no doubt that every new example will succeed, as every past one has done, in shewing that religion & Govt will both exist in greater purity, the less they are mixed together.”  (James Madison, letter to Edward Livingston, July 10, 1822;  published in The Complete Madison: His Basic Writings, ed. by Saul K. Padover, New York: Harper & Bros., 1953.)
20) Madison  and Jefferson were not, of course, the only founding fathers who cared about religious liberty and wrote or spoke in support of separation of church and state. Our first President, George Washington, wrote, “It is now no more that toleration is spoken of as if it was by the indulgence of one class of the people that another enjoyed the exercise of their inherent natural rights. For happily the Government of the United States, which gives to bigotry no sanction, to persecution no assistance, requires only that those who live under its protection should demean themselves as good citizens in giving it, on all occasions, their effectual support.”  (Letter to the congregation of Touro Synagogue, Newport, Rhode Island, August, 1790. From Gorton Carruth and Eugene Ehrlich, eds., The Harper Book of American Quotations, New York: Harper & Row, 1988, p. 500.)

21) Washington also noted, “In the Enlightened Age and in this Land of equal Liberty it is our boast, that a man’s religious tenets will not forfeit the protection of the Laws, nor deprive him of the right of attaining and holding the highest Offices that are known in the United States.”  (Letter to the members of the New Church in Baltimore, January 27, 1793.  Quoted in Richard B. Morris.;, Seven Who Shaped Our Destiny: The Founding Fathers as Revolutionaries, Harper & Row, 1973, p. 269.) 

22) John Adams, second President of the United States, was quite explicit about the completely nonreligious basis of our government. He wrote, “The United States of America have exhibited, perhaps, the first example of governments erected on the simple principles of nature; and if men are now sufficiently enlightened to disabuse themselves of artifice, imposture, hypocrisy, and superstition, they will consider this event as an era in their history. Although the detail of the formation of the American governments is at present little known or regarded either in Europe or in America, it may hereafter become an object of curiosity. It will never be pretended that any persons employed in that service had interviews with the gods, or were in any degree under the influence of Heaven, more than those at work upon ships or houses, or laboring in merchandise or agriculture; it will forever be acknowledged that these governments were contrived merely by the use of reason and the senses.…” (John Adams, “A Defence of the Constitutions of Government of the United States of America” [1787-1788]; from Adrienne Koch, ed., The American Enlightenment: The Shaping of the American Experiment and a Free Society,  New York: George Braziller, 1965, p. 258.) 

23) Adams  went on to note, “Thirteen governments [of the original states] thus founded on the natural authority of the people alone, without a pretence of miracle or mystery, and which are destined to spread over the northern part of that whole quarter of the globe, are a great point gained in favor of the rights of mankind.”   (John Adams, “A Defence of the Constitutions of Government of the United States of America” [1787-1788]; from Adrienne Koch, ed., The American Enlightenment: The Shaping of the American Experiment and a Free Society,  New York: George Braziller, 1965, p. 258.) 
24)  And Adams wrote to his own son (who also became a President) in strong support of freedom of thought: “Let the human mind loose. It must be loose. It will be loose. Superstition and Dogmatism cannot confine it.” (Letter to John Quincy Adams, November 13, 1816.  From Edwin S. Gaustad, Faith of Our Fathers: Religion and the New Nation,  San Francisco: Harper & Row, 1987, p. 88.)
25) Benjamin Franklin, the grand old man among the founding fathers, wrote as well about the need for keeping religion and government apart: “When a Religion is good, I conceive it will support itself; and when it does not support itself, and God does not take care to support it so that its Professors are obliged to call for help of the Civil Power, it is a sign, I apprehend, of its being a bad one.” (Benjamin Franklin, 1706-1790, American statesman, diplomat, scientist, and printer, from a letter to Richard Price, October 9, 1780; from Adrienne Koch, ed., The American Enlightenment: The Shaping of the American Experiment and a Free Society,  New York: George Braziller, 1965, p. 93.)
26) American Atheists does not seek compensation for the injuries to its members, but does seek to have those laws that created the injuries declared unconstitutional and removed from the law books, together with attorney fees for our having to undertake this litigation to protect the constitutional rights of our members.

FURTHER AFFIANT SAYETH NAUGHT.

_________________________________

EDWARD M. BUCKNER

State of ___________________

County of _________________

Subscribed and sworn to before me, by Edward M. Buckner, this ________ day of 

__________, 2009.

______________________________

NOTARY PUBLIC

My commission expires: 
